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Foreword

This manual is the outgrowth of a cooperative project
undertaken by the New York State Department of Civil
Service, the Public Employees Federation, the Governor's
Office of Employee Relations, the Rockefeller College of the
State University of New York, and the Government Law
Center of Albany Law School. The original manual,
published in 1961 and revised once in 1972, was authored
entirely by Louis J. Naftalison. Following publication, it
was in great demand throughout the State. Hearing
Officers, Administrative Law Judges, parties to
administrative proceedings, professors and students of
administrative law, and those with a general interest in
administrative proceedings all sought copies.

Once all the printed copies of the manual had been
distributed, photocopies started to circulate, and as late as
1998 the Department of Civil Service-the department that
published the original and revised manuals-was still
receiving requests for copies. This was true even though
the manual was written before the State enacted the State
Administrative Procedure Act (SAPA) governing
administrative proceedings in many of the State's agencies

and departments. In addition, some sections of the
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manual-such as the evidence appendix-had become dated
by changes in the law and its application in the
administrative adjudicative setting. But many of the
passages retained important and valuable information on
the proper functioning of the administrative process in
New York State. Practical advice and admonitions
regarding the proper role of the hearing officer in the
process of administrative adjudication and suggestions for
addressing many of the issues a hearing officer will likely
confront were the reasons the manual continued to be
popular.

The current project arose out of the desire to bring the
manual up-to-date while maintaining the accessible, best-
practices style adopted by Naftalison. Working on the
drafting of the new manual itself were Albany Law School
professors, staff members of the Government Law Center
of Albany Law School, and Albany Law School students.
Overseeing the efforts of the new authors was a New York
State advisory panel consisting of hearing officers,
administrative law judges and counsel from many of the
State agencies engaged in the administrative adjudicative
process.

Working together, the manual that follows was drafted,
reviewed, edited, and finalized. It is to be made available

both in a printed hard copy, and in electronic format.
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This manual is designed to provide a starting point
and general reference for administrative law judges and
hearing officers. That administrative practitioners, law
professors and law students may also find in it some value
is a benefit of the manual, but not its primary intent. It is
written for the ALJ or hearing officer, and thus
suggestions and comments made in it are for the benefit of
those persons, and should not be used in asserting that
an ALJ or hearing officer has in some way erred.

As for the sophistication of information presented, we
have tried to strike a balance between those who have
been practicing for some time, and those who are new to
the process. Some of the information will be far too basic
for some ALJs and hearing officers, while other
information may be new or present known theories in a
new light. It is our hope that all of those involved in
administrative adjudication can find something in the
manual that is useful to them and to which they may be
able to refer back time and time again.

Regardless of our intentions, however, this manual
cannot and does not contain every piece of information
relevant to the practice of administrative adjudication.
Administrative processes vary from agency to agency,
bureau to bureau, and one cannot rely on the information

found within this manual without consulting the
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applicable statutes, regulations and guidelines for the
particular agency in question. Failure to consult caselaw,
agency information, and statutes cannot and should not
be excused by this reference to information contained in
this manual.

In addition, while it is the Department of Civil Service's
intent to maintain this work in electronic format so as to
allow for regular updates and changes, the burden is on
the user of this manual to verify the continuing accuracy
of any and all statements contained within it.

That said, we would like to take the opportunity to
thank those who assisted in making this project possible.
In addition to the authors and advisory committee
members, Albany Law School students James Dayter '99
and Barbara Hancock '00 assisted in developing materials
and appendices for the manual. University at Albany
student and Government Law Center intern Jennifer
Cordes assisted with the editing of the project. Finally,
Government Law Center Secretary/Receptionist Lisa
Buscini provided administrative support for the manual
while it was being developed. GLC Publications Editor
Michele Monforte provided an invaluable final edit and
review prior to publication (but any remaining errors are
mine alone). For their efforts and assistance, we thank

them.

iv
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Our appreciation is also expressed to the members of
the New York State/Public Employees Federation,
Professional Development Committee for their recognition
of the value of this project, their ongoing support and for
making funding available through the negotiated
agreements between the State of New York and the Public

Employees Federation, AFL-CIO.

Robert A. Heverly, Esq.
Editor/Design & Layout
2002 Edition




Foreword

This page intentionally left blank.

vi



Manual For Administrative Law Judges and Hearing Officers

Author Biographies
Rose Mary Bailly, Esq.

Rose Mary Bailly, Esq., is Executive Director of the NYS
Law Revision Commission, and is the Coordinator of the
Aging Law & Policy Program at the Government Law
Center of Albany Law School where her responsibilities
include administration of research projects and
preparation of reports and studies on options for legal and
policy reform in aging law and related areas. She
previously served as Associate Attorney to the New York
State Law Revision Commission from 1987 to March 1995
where her responsibilities included the development of the
Commission's annual legislative program. Most recently
Ms. Bailly has taught New York State Administrative
Procedure and Practice at Albany Law School. She is a
member of board of editors of the New York State Bar
Journal, and is a graduate of Fordham University School
of Law where she served as a Commentary Editor for the

Fordham Law Review.

Patrick J. Borchers

Patrick J. Borchers is Dean of Creighton University School

of Law, and formerly was the Associate Dean for Academic

vii



Foreword

Affairs and a Professor of Law at Albany Law School of
Union University. He has taught administrative law since
he began his teaching career, is the author of numerous
articles on administrative and constitutional law topics,
and is the co-author with Prof. David Markell of the first
and second editions of "New York State Administrative
Procedure and Practice," published by West Group in 1995
and 1998 respectively. In 1995 he and Prof. Markell were
awarded the ABA Section of Administrative Law and
Regulatory Policy's Annual Award for Scholarship for the

first edition of their book.

Robert Freeman, Esq.

Robert Freeman, Esq., is the Executive Director of the New
York State Committee on Open Government. Before
becoming Executive Director of the Committee in 1976,
Mr. Freeman had been its counsel. He received his law
degree from New York University and a B.S. in Foreign
Service from Georgetown University in Washington, D.C.
In 1982, the New York State Society of Newspaper Editors
presented Mr. Freeman with its Friend of the Free Press
Award and in 1992 he was given the First Amendment
Award by the New York Press Association. The New York

City Chapter of the Society of Professional Journalists, the

viii



Manual For Administrative Law Judges and Hearing Officers

Deadline Club, presented him with its First Amendment
Award in 1994. Most recently, he was presented with the
Governor Alfred E. Smith Award by the Empire State
Capital Area Chapter of the American Society for Public
Administration for outstanding individual service and
initiative exemplifying superior management and
administration, and was made a Fellow of the State

Academy for Public Administration.

Robert A. Heverly, Esq.

Robert A. Heverly, Esq., is Assistant Director of the
Government Law Center of Albany Law School, where he
has worked since September, 1992. Mr. Heverly currently
teaches graduate students and undergraduate students at
the University at Albany and the College of Saint Rose,
and previously taught as an adjunct professor at Siena
College and Rensselaer Polytechnic Institute. He has
participated in programs on administrative law and
practice, including undertaking presentations on
technology and technology issues for ALJs. An active
member of the American Bar Association, the New York

State and Albany County Bar Associations, Mr. Heverly is




Foreword

an honors graduate of both the State University College at

Oswego and Albany Law School.

Michael J. Hutter

Michael J. Hutter is Professor of Law at Albany Law School
of Union University, where he teaches, among other
subjects, Evidence. Professor Hutter clerked for Judge
Matthew J. Jasen, New York Court of Appeals, and
practiced law with a New York law firm involved in
antitrust and unfair competition litigation. He is author of
a book and numerous articles on antitrust and unfair
competition. From 1980 to 1984, Professor Hutter was
Executive Director of the NYS Law Revision Commission.
He frequently teaches continuing legal education courses

on evidence and administrative law.

David M arkell

David L. Markell is a Professor of Law at Albany Law
School of Union University, where he teaches
administrative law, environmental law and land use
planning courses. Professor Markell is the co-author (with
Patrick Borchers) of an award-winning book on New York
State administrative law, New York State Administrative

Procedure and Practice (West Publishing 1995), and the




Manual For Administrative Law Judges and Hearing Officers

author of several articles on administrative law and
environmental law topics. He has testified on such topics
before Congress and the New York State Legislature.
Professor Markell serves on the Executive Committee of
the New York State Bar Association's Environmental Law
Section and as Associate Editor of the Section's Journal,
The New York Environmental Lawyer. Before joining the
Law School's faculty, Professor Markell served as Director
of the New York State Department of Environmental
Conservation's Division of Environmental Enforcement.
Professor Markell also spent several years practicing law
with the U.S. Environmental Protection Agency and the
U.S. Department of Justice, and in private practice in
Washington, D.C. Professor Markell is a 1979 graduate of

the University of Virginia School of Law.

Patricia E. Salkin, Esq.

Patricia E. Salkin is Associate Dean and Director of the
Government Law Center of Albany Law School. She
teaches courses in government ethics, housing law &
policy and planning law at both the Law School and the
University at Albany. She is an officer of the American
Bar Association's Section of State and Local Government

Law, and on the Executive Committee of the New York

xi



Foreword

State Bar Association' s Municipal Law Section. She is on
the Steering Committee for the international Council on
Government Ethics Laws, chairs the ethics committee for
the ABA State and Local Government Law Section and is
that Section's liaison to the Ethics 2000 Task Force. She
frequently writes and lectures in the area of government
ethics. Ms. Salkin served for a number of years as the
Chair of the State Administrative Law Committee of the

ABA's Section on Administrative Law.

Xii






Foreword

Robert Lorenzo
NYS Unemployment Insurance Appeals Board

Elizabeth A. Lott
NYS Workers' Compensation Board

Gerald Lynch
NYS Public Service Commission

Peggy Moore-Carter
Public Employees Federation

Thomas Pandick
NYS Workers' Compensation Board

Henry Pedicone
NYS Office of Temporary and Disability Assistance

Onnolee W. Smith
Governor's Office of Employee Relations

Andrew S. Weiss
NYS Workers' Compensation Board

Thomas Young
NYS Department of Transportation

Xiv



Manual For Administrative Law Judges and Hearing Officers

Detailed Table of Contents

Foreword ...........00 ittt ietennrnnnnnns
Author Biographies . .. ... ... ... .. .. .. ...
Advisory Review Committee . . . ... ..........

Detailed Table of Contents ... .............

Chapter 1: Introduction to Administrative Law

Agency Functions . ... ............ .. .. ...
Sources of Legal Obligations .. .............
The Constitution ... ..................
State Administrative Procedure Act . ... ...
Article 1 .. ... .. .o o oL

Article 2 . . ... .. L oL

Article 3 .. ... .. oL

Article 4 . ... ... o o oo

Article S .. .. ... oo o o

Other Statutes . .....................

Agency Specific Statutes and Regulations

Chapter 2: The Administrative Law Judge ......
Qualifications . ... ....... ... ............
General Qualifications . ... .............
Administrative Law Judges . ............
Hearing Officer .. ... ... ... ... .. .. ....

Per Diem Hearing Officer .. ... ... ... ....

Judicial Qualifications . . . ..............

11
13
17
19
20
23

25
25
26
26
27
27

XV



Foreword

Powers and Responsibilities ... ... ........... 29
General Authority ... ... ... ... .. ... ... 29
Impartial Hearings .. ................... 31
Neutrality . ... ... ... ... .. .. .. .. ... 32
Judicial Attitude, Behavior and Demeanor . ... 35

Judicial Independence .. ............ .. ..... 35

Relations with Administrative Personnel of

AGENCY . . . . 35
Ex Parte Communications . . ... .............. 38
Adjudicatory Proceedings .. .............. 38
Rulemaking ....... ... ... .. .. ... ... .. 40
Ethics . ... . 40
The Code of Judicial Conduct . ............ 44

Codes of Conduct for Administrative Law
Judges/Hearing Officers . ................ 47
Adoption of Agency Codes .. .............. 48

Other Laws Restricting Activities of ALJs

and Hearing Officers ... ... .............. 49
Continuing Education and Training ........... 49
Chapter 3: Due Processof Law . ............... 51
Introduction .. ........ ... .. ... . oL 51
Individualized Proceedings . ................. 52
Property Interests . .. ... ... ... ... .. .. .. ... . 56
Liberty Interests . ... .. ... .. .. ... ... ... .... 59
Required Procedures . . ... ....... ... .. .. .... 62

Xvi



Manual For Administrative Law Judges and Hearing Officers

Specific Procedures . . . ... ... ... .. .. .. ... 65
Notice . . ... ... .. . e 65
Right to Counsel ... .. ... ..... ... ...... 66
Pre-hearing disclosure or discovery ......... 67
Cross-examination ..................... 67
Official Notice . .......... ... ... .. ... ... 68
Burden of Proof . . . ... ... ... ... ... .. ..., 69
Neutral Decisionmaker .................. 69
Delay . ... .. . 70
Statement of Decision . .................. 71

Chapter 4: Pre-hearing Considerations . . .. ...... 73

Introduction . ... ....... .. .. ... .. 73

Disclosure .. ........ .. .. . .. e, 73
Subpoenas ... ... 74
File Inspection ... ... ... ... .. .. .. .. ..., 75

Pre-hearing Conferences . ... ................ 75

Preparation for the Hearing . ... ... ........... 77
Physical Aspects . .. ..... ... .. .. .. ..., 77

Time and Place . . . . ............... 77
Physical Accessibility . ............. 77
Adjournments . ... ... L L oo 78

Technology . .. .. ... . . . . 79
Telephones and Conference Calls . . ......... 79
Video-conferencing . .................... 80
Fax Machines . .......... ... ... .. ... ... 81




Foreword

E-mail ........ .. . .. . 81
Chapter 5: Conduct of the Hearing ............ 83
Generally .. ... ... ... 83
Commencement of the Hearing .. ............. 84
Before the Hearing is Called to Order ... ... .. 84
Opening the Hearing . .. ... ... ... ... .... 85
Opening Statements . ................... 88
Non-appearance of Party ... ... .............. 89
Presentation of Proof . . ... ..... ... ... ... .. .. 90
Order of Proof . . ... ... ... ... ... ... .. ... 90
Mode of Proof . ........ .. ... ... ... .. ... 91
Stipulations .. ...... .. .. .. . L. 93
Variance of Order .. .................... 94
Subpoenas .. ... ... 95
Receipt of Testimony . ... ... ...... ... ... .... 96
Oaths and Affirmations .. ................ 96
Interpreters . . ... ... ... 99
The Taking of Testimony . ............... 102
Cross-examination .................... 105
Use of Affidavits . ............. ... ..... 108
Questioning by the ALJ . . ............... 109
Receipt of Exhibits . ... ... ..... .. ... ... 110
Evidentiary Objections and Rulings . ... .. .. 113
Maintaining Order and Decorum . .. .......... 116
Dealing with Unrepresented Parties . . ... ... ... 119

xviii



Manual For Administrative Law Judges and Hearing Officers

Recesses and Adjournments . ............... 121
Concluding the Hearing ... ................ 123
The Record . ... ... ... .. .. . .. .. .. . ..., 125
Completeness . ....................... 125
Clarifying the Record . . .. ... ............ 126

Off the Record . . ... ... ... ... .. ... ..... 129
Transcript of Records ... ............... 132
Chapter 6: The Decision . .................. 135
Generally . .... ... .. ... 135
Substantial Evidence ............... ... ... 136
Content of the Decision . . .. ................ 138
OVEIVIEW . . . . o ittt it e e e e e 138
Decisional Requirements . ............... 138
Preparing to Write the Decision ........... 139
Writing Well and Good Writing ........... 141
Elements of the Decision ... ............. 145
Introductory Procedural Statement . .. 146
Introductory Substantive Statement .. 147
Statement of Issues . ... .......... 149

Xix



Foreword

Findings of Fact and
Conclusions of
Law/Reasons: An

Introduction .............. 150
Findings of Fact . ... ............. 152
Conclusions of Law or Reasons for
Decisions .. .............. 155
Conclusion(s) ... .. ... . ........ 157
Notice of Decision .. ... ....... ... ... ...... 158
Pre-release Review of Decisions .. ............ 159
Revised Decisions . .. .. ... ... . ... .. ..... 160
Uniformity ... ... ... . .. . . 161
Reopening of Cases . . .. ... .. .............. 161
Reopening on Default .................. 162
Reopening on the Merits ... ............. 163
Chapter 7: Alternative Dispute Resolution . ... .. 165
Introduction . ......... ... .. ... .. .. 165
Mediation . .. ....... ... .. e 166
Arbitration . .. ... .. .. 168
Neutrals: Qualifications and Training ......... 169
Confidentiality . ...... ... .. .. ... .. .. .. ... 172
Intersection of ADR and Litigation Scheduling ... 173
Conclusion . ... ... ... .. .. ... .. . .. 175

XX



Manual For Administrative Law Judges and Hearing Officers

Chapter 8: FOIL ... ... ...ttt eeneneeenos 177
FOIL in Relation to the CPLR . .............. 178
Openness of Proceedings . .. ... ............. 180
Statutory Exemptions from Disclosure ........ 185
Protection of Personal Privacy ............... 186
Determinations and Recommendations .. ... ... 188
Presumption of Access . .......... ... ...... 192
Fees for Copies . ... ... ... ... .. ... .. . .. ..., 192

Appendix A: Evidence . .. ... ... ... .. ... .. 195

Appendix B: Integrating Mediation into the
Administrative Process .. ........... ... .... 273

Appendix C: List of Agency Hearing Regulations .... 291

Appendix D: Agency Codes of Ethics for ALJs ... ... 307

Appendix E: State Administrative Procedure Act . ... 325

Appendix F: Bibliography of Books, Reports, Articles
and World Wide Web Sites on Administrative
Law . . e 419

Topical Index to Chapter Materials . ............. 449

xxi



Foreword

This page intentionally left blank

XXii



	chapter 00b-toc-forward.pdf
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24


